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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

D.V. Case No  8/2016 

Khoimala Khatun 

      …………Aggrieved Person 

                                                  -Vs- 

Md. Abul Kalam Azad  

…………..Respondent 

                                PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the aggrieved   :   Mr. T. Ahmed, Advocate 

For the respondent : Mr. J. Abedin, Advocate 

Dates of evidence   : 10-10-2018, 26-10-18 & 15-12-18. 

Date of arguments  : 20-12-2018. 

Date of judgment    : 29-12-2018.     

 

 

J U D G M E N T 

1. The aggrieved party filed this case u/s 12 of the Protection of women 

from Domestic Violence Act, 2005. The aggrieved person Khoimala Khatun stated 

that she was married to the respondent Abul Kalam Azad on 28-02-1998 as per 

Islamic Shariat. The Mahr amount was fixed at Rs.40,000/- and Rs.500/- was 
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paid in cash and the remaining amount of Rs.39,500/- is yet to be paid. After 

marriage she went to the house of the respondent along with stridhan articles. 

Out of the wedlock she gave birth to three children namely, Mustt. Almina 

Akhtar, Miss. Rijuma Ahmed and Md. Abdul Batin Ahmed. After few days of 

marriage her husband started to torture her mentally and physically demanding 

dowry. After the birth of her second child her husband got involved with immoral 

activities with another woman and when she raised objection her husband 

demanded Rs.2 lakhs from her. When she expressed her inability to pay the said 

amount her husband aggravated his torture. She was not allowed food and she 

informed the matter to nearby people. On 16-06-2006 her husband severely 

assaulted her as she was not able to meet the demand and drove her out of the 

house along with her three childrens. Finding no alternative she came to her 

parental house at Bhangnamari Char. Her parental house was eroded by river 

Brahmaputra so she is residing along with her three childrens in a rented house 

at Mukalmua. Her husband has married for the second time. Her husband is 

threatening her that he would kidnap her childrens. Her husband has not 

provided any money for clothes & medicine to her and her childrens since the 

date she was driven out of her matrimonial house. Her husband is not providing 

the rent and electricity bill of the house in which she is residing. She stated that 

she had passed B.A but her husband has restrained her from doing government 

job. She stated that the respondent is a rich contractor. He has cultivable land, 

two fisheries and earns Rs.40,000/- per month. She has no source of income. 

She has been neglected by the respondent and has not been provided with any 

maintenance, separate residence, electricity and house rent and medical 

expenses and her stridhan articles has been damaged.  She has claimed from the 

respondent reliefs u/s 18/19/20 of the D.V. Act. She has claimed financial help of 

Rs.2,000/- per month for medical treatment, Rs.5,000/- per month for food, 

clothes and medicines, Rs.7,000/- per month for educational expenses of her 

childrens, Rs.4,000/- per month for house rent and electricity bills and Rs 2000/- 

per month as recreational expenses in total Rs.20,000/-. She stated that she was 
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order maintenance in Misc. Case No. 73/2013 but an amount of Rs.90,000/- is 

pending as arrear maintenance.  

2. The respondent filed WS and denied the allegations leveled against him. 

He stated that the aggrieved person is an arrogant women after marriage she 

would not listen him. The aggrieved person has passed B.A. He has no source of 

income due to which aggrieved person used to neglect him. In the year 2006 the 

aggrieved party quarreled with him and left his house without any reason and 

started residing separately. Thereafter, he and his family members tried to bring 

her back but she refused to continue the conjugal life with him. He is paying 

Rs.6,000/- as monthly maintenance per month to the aggrieved party and her 

minor childrens as per order passed in Misc case no 73/2006. The aggrieved 

party is at present a teacher at Barkhetri Adharsha Jatiya Vidyalaya. Moreover, 

she earns by taking tutions. He is suffering from eye and stomach ailments. He is 

not able to do physical labour. He has four bighas of cultivable land and with his 

meagre income he is providing Rs.6,000/- per month as maintenance. He has 

also to maintain his second wife and the childrens from his second wife. He 

stated that he has never neglected the aggrieved party and her minor childrens. 

He has prayed for rejection of the prayer. 

3. POINTS FOR DETERMINATION: 

i) Whether the respondent committed domestic violence upon the aggrieved? 

ii) Whether the aggrieved is entitled to the reliefs claimed ? 

4. DISCUSSION, DECISION AND REASONS THEREOF:        

The aggrieved examined three witnesses.The respondent did not adduce any 

evidence and did not appear after filing the WS. I have heard the learned counsel 

of the aggrieved person and also considered the materials on record, my findings 

with reasons are as follows :     
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Point No i) Whether the respondent committed domestic violence upon 

the aggrieved? 

5. Section 3 of the DV Act deals with” Domestic violence" and reads as 

under: 

Definition of domestic violence.- For the purposes of this Act, any act, omission 

or commission or conduct of the Respondent shall constitute domestic violence in 

case it- 

(a) harms or injures or endangers the health, safety, life, limb or well being, 

whether mental or physical, of the aggrieved person or tends to do so and 

includes causing physical abuse, sexual abuse, verbal and emotional abuse and 

economic abuse; or 

(b) harasses, harms, injures or endangers the aggrieved person with a view to 

coerce her or any other person related to her to meet any unlawful demand for 

any dowry or other property or valuable security; or 

(c) has the effect of threatening the aggrieved person or any person related to 

her by any conduct mentioned in Clause (a) or Clause (b); or 

(d) other wise injures or causes harm, whether physical or mental, to the 

aggrieved person. 

6. Explanation I.- For the purposes of this section,- 

(i) "physical abuse" means any act or conduct which is of such a nature as to 

cause bodily pain, harm, or danger to life, limb, or health or impair the health or 

development of the aggrieved person and includes assault, criminal intimidation 

and criminal force; 

(ii) "sexual abuse" includes any conduct of a sexual nature that abuses, 

humiliates, degrades or otherwise violates the dignity of woman; 
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(iii) "verbal and emotional abuse" includes- 

(a) insults, ridicule, humiliation, name calling and insults or ridicule specially with 

regard to not having a child or a male child; and 

(b) repeated threats to cause physical pain to any person in whom the aggrieved 

person is interested. 

(iv) "economic abuse" includes- 

(a) deprivation of all or any economic or financial resources to which the 

aggrieved person is entitled under any law or custom whether payable under an 

order of a court or otherwise or which the aggrieved person requires out of 

necessity including, but not limited to, household necessities for the aggrieved 

person and her children, if any, stridhan, property, jointly or separately owned by 

the aggrieved person, payment of rental related to the shared household and 

maintenance; 

(b) disposal of household effects, any alienation of assets whether movable or 

immovable, valuables, shares, securities, bonds and the like or other property in 

which the aggrieved person has an interest or is entitled to use by virtue of the 

domestic relation or which may be reasonably required by the aggrieved person 

or her children or her stridhan or any other property jointly or separately held by 

the aggrieved person; and 

(c) prohibition or restriction to continued access to resources or facilities which 

the aggrieved person is entitled to use or enjoy by virtue of the domestic 

relationship including access to the shared household. 

7. Explanation II.- For the purpose of determining whether any act, 

omission, commission or conduct of the Respondent constitutes "domestic 

violence" under this section, the overall facts and circumstances of the case shall 

be taken into consideration. 
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8. In order to examine as to whether there has been any act, omission, or 

commission or conduct so as to constitute domestic violence, it is necessary to 

examine some of the definition clauses Under Section 2 of the DV Act.  

Section 2(a) of the DV Act defines the expression "aggrieved person" as follows: 

2(a). "Aggrieved person" means any woman who is, or has been, in a domestic 

relationship with the Respondent and who alleges to have been subjected to any 

act of domestic violence by the Respondent. 

Section 2(f) defines the expression “domestic relationship as follows: 

2(f). “Domestic Relationship” means a relationship between two persons who live 

or have, at any point of time, lived together in a shared household, when they 

are related by consanguinity, marriage, or through a relationship the nature of 

marriage, adoption or are family members living together as a joint family. 

Section 2(q) defines the expression "Respondent" as follows: 

2(q). "Respondent" means any adult male person who is, or has been, in a 

domestic relationship with the aggrieved person and against whom the aggrieved 

person has sought any relief under this Act:Provided that an aggrieved wife or 

female living in a relationship in the nature of a marriage may also file a 

complaint against a relative of the husband or the male partner. 

Section 2(s) defines the expression "shared household" and reads as follows: 

2(s). "shared household" means a household where the person aggrieved lives or 

at any stage has lived in a domestic relationship either singly or along with the 

Respondent and includes such a household whether owned or tenanted either 

jointly by the aggrieved person and the Respondent, or owned or tenanted by 

either of them in respect of which either the aggrieved person or the Respondent 

or both jointly or singly have any right, title, interest or equity and includes such 

a household which may belong to the joint family of which the Respondent is a 
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member, irrespective of whether the Respondent or the aggrieved person has 

any right, title or interest in the shared household. 

9. A plain and analytical reading and a harmonious consideration of all the 

provisions of the Act, particularly, the above definitions brings make it manifest 

that any person who can be arraigned as a respondent must be a person who is 

or has been in domestic relationship with the aggrieved person and must have 

been living or must have lived together in a shared household along with the 

aggrieved person when they are related by consanguinity, marriage or through 

a relationship in the nature of marriage, adoption or are family members living 

together as a joint family and must have subjected the aggrieved person to any 

act of a domestic violence. 

10. The aggrieved persons was examined as PW 1 who deposed that on 28-02-

1998 she was married to the respondent Abul Kalam Azad as per Islamic Sariat. After 

marriage she went to her matrimonial house at Medhirtari in Barpeta District. After 

one year of marriage my husband started to torture her physically and mentally 

demanding dowry of Rs.2 lakhs. She stayed with her husband for about 10 years till 

2006. Two daughters and one son were born out of the wedlock whose names are Al 

Almin Akhtar aged about 17 years, Rijuma Ahmed aged about 16 years and Abdul 

Batin Ahmed aged about 13 years. On 16-06-2006 her husband assaulted her 

demanding dowry and locked the door and drove her out of his house along with her 

childrens. She along with her childrens took shelter in the house of Shamesuddin 

Ahmed who is a retired teacher. Thereafter, she informed her family members and 

they came and brought her to her parental house. She filed a case claiming 

maintenance vide Misc. Case no. 73/06 where her husband was directed to pay 

Rs.6,000/- as maintenance allowance but she is not receiving maintenance allowance 

regularly from her husband. She is residing in a rented house along with her 

childrens. She has no source of income. Her husband is a Class-I contractor. He has 

15-20 bighas of land, fishery, JCB vehicle etc. and earns Rs.50,000/- monthly. She 

filed this case claiming share in the property of her husband. Her husband has 

married for the second time and is residing at Medhirtari, Barpeta. She has prayed 
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for financial assistance of Rs.20,000/- from her husband and medical allowance of 

Rs.2,000/- per month. 

11. Ali Akbar who is a co villager of the matrimonial house of the aggrieved 

person was examined as PW 2 who deposed that he know the aggrieved person who 

belong to his village. Her marriage was solemnised in the year 1998 to Abul Kalam 

Azad. After two years of marriage there was a dispute between the parties. The 

respondent assaulted the aggrieved. The father of the aggrieved person called a 

village 'bichar' in his village. The dispute was settled in the village 'bichar'. The father 

of the aggrieved person requested him to look after his daughter. The character of 

the respondent was not good and he kept illicit relationship with other women. In the 

year 2006 Abul Kalam Azad drove out Khoimala and her childrens from his house and 

Khoimala took shelter in the house of retired Teacher Samijuddin Ahmed. He asked 

Khoimala and she told me that the respondent demanded her money and as she was 

not able to meet his demand he drove her out of his house. He called a village 

'bichar' and requested the respondent to keep Khoimala with him but he refused. 

The respondent married another woman. The aggrieved person is residing in her 

parental house with her children. The respondent has 30-35 bighas of land in total 

and has one fishery of 11 bighas and the remaining are cultivable land. The land is 

still mutated in the name of his deceased father Amiruddin. He has four rooms of 

RCC building and does contractual work. 

12. Abdul Latif was examined as PW 3 who deposed that Khoimala Khatun is the 

daughter of his maternal aunt. He know Abul Kalam Azad who is the husband of 

Khoimala Khatun. The marriage between the parties was solemnised in the year 

1998. He was present at the time of marriage. After marriage Khoimala went to her 

matrimonial house at Barpeta. Out of the wedlock three children were born namely 

Almina Akhtara aged 17 years, Rijuma Ahmed aged 15 years and Batin Ahmed aged 

12 years. After marriage the respondent used to torture Khoimala demanding dowry. 

Unable to bear the torture Khoimala along with her childrens came to her parental 

house in the year 2006. Now, Khoimala is residing in a rented house at Mukalmua 

with her childrens. The parental house of Khoimala was at Bhangnamari Char but 

now river has eroded the house. The respondent does not enquire about Khoimala 

nor provide any maintenance. Khoimala has no source of income. He went to the 
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house of Abul Kalam Azad once. The financial condition of his house is good. He has 

own pucca house, fishery and cultivable land. The respondent is capable to pay the 

maintenance allowance as well as other reliefs claimed by Khoimala. The respondent 

has remarried. There was no talaq between Khoimala and the respondent. The 

respondent is not suffering from any illness. The eldest daughter of Khoimala is a 

student of Higher Secondary and Khoimala is maintaining her. 

13. The proceedings under D.V. Act pertain to remedies under the Civil law 

which are to be proved on the preponderance of probabilities. They do not 

attract any criminal or penal liability. Aggrieved party is not required to prove her 

case beyond reasonable doubt. 

14. It appears that the evidence of the aggrieved person and her witness 

remained un-rebutted in the absence of cross examination. 

15. The Hon'ble Supreme Court in S.R. Batra v. Taruna Batra reported in 

(2007) 3 SCC 169 held that : 

“the wife is only entitled to claim a right to residence in a shared household, and 

a shared household would only mean the house belonging to or taken on rent by 

the husband, or the house which belongs to the joint family of which the 

husband is a member”. 

16. The evidence on record goes to show that the aggrieved lived together 

with her husband in a domestic relationship. 

17. There are sufficient evidence making out the essential ingredients of 

verbal, emotional and economic abuse, which fall in the definition of domestic 

violence as given in Section 3 of the Act. 

18. This point is accordingly decided in the affirmative . 

Point No (ii): Whether the aggrieved is entitled to the reliefs claimed ? 
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19. The aggrieved has prayed for reliefs u/s 18,19, 20, 21 & 22 of Domestic 

Violence Act 2005. It appears from the evidence that the aggrieved party is 

residing in a rented house. It appears that PW 2 deposed that land is still mutated 

in the name of deceased father of the respondent. No documentary evidence has 

been adduced by the aggrieved person to show that the properties mentioned by the 

aggrieved & her witnesses  belonged to the respondent. It appaers that in Misc. Case 

no. 73/06 the aggreived person was ordered Rs.2,000/- for herself and Rs.1,000/- 

each for her three minor childrens, in total Rs.5,000/- as monthly maintainance 

allowanace.  

20. Having considered the facts and circumstance of this case and the 

discussion made in point no (i), I am of the considered opinion that the 

aggrieved is entitled to the following reliefs. 

 

 

 

 

ORDER 

i)  The respondent is directed to pay the monthly rent & the electricity charges of 

house where the aggrieved party is residing. 

ii) The respondent is directed to pay Rs.2,000/- per month to the aggrieved and 

her minor childrens to meet the medical expenses and the educational expenses 

. 

iii) The respondent is directed to pay compensation of Rs.50,000/- for the mental 

torture and emotional distress caused to the aggrieved. Liberty is given to the 

respondent to pay the compensatory amount in installments as agreeable to the 

aggrieved. 
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Furnish free copy of the order to the party to the application. Also copy of the 

order be forwarded to the Officer-in-charge, Barpeta police station for 

information. 

Given under my hand and seal of this court on this 29th day of December, 2018. 

 

                     Addl. Chief Judicial Magistrate,          
    Nalbari 

 

 

 

 

 

 

 

 

APPENDIX 

Prosecution witnesses: 

PW 1- Khoimala Khatun.  

PW 2- Ali Akbar 

PW 3- Abdul Latif 

Prosecution Exhibit 

Nil 
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Defence witnesses: 

Nil 

Defence Exhibits: 

Nil                                                                         

       Addl. Chief Judicial Magistrate,  
  Nalbari 

 

 

 

 

 

 

 

 

 

 

29-12-2018 

  Aggrieved party is present. 

  Final order is pronounced and delivered in open court which is written 

in seperate sheet and tagged with the C.R. 

  The respondent is directed to pay the monthly rent & the 

electricity charges of house where the aggrieved party is residing. 

  The respondent is directed to pay Rs.2,000/- per month to the 

aggrieved and her minor childrens to meet the medical expenses and the 

educational expenses. 
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  The respondent is directed to pay compensation of Rs.50,000/- for 

the mental torture and emotional distress caused to the aggrieved. Liberty is 

given to the respondent to pay the compensatory amount in installments as 

agreeable to the aggrieved. 

  Furnish free copy of the order to the party to the application. Also 

copy of the order be forwarded to the Officer-in-charge, Barpeta police station 

for information. 

  This case stands disposed of. 

   Addl. Chief Judicial Magistrate, Nalbari 

 


